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sfiarii, ledtoresy exarcifte, or acolythi. 

firft> was to fing; of the nexty tovkeep the keys of the 

‘church's ‘the next, as the’ ftame imports, -were to read the 
{criptures in church 5 the next, wecording to the fuperfti- 

(loess step matin ernye 
deprecations and’ folemn prayers; and the Jatt 


‘velrowas the Privilege of all thefe orders, that no one 
-fhould lay violenr hands ‘upon fuch asad received them, 
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staan ci anno yn 


all ecclefiaftical caufes, and 
toe inner 
‘his fulfragans, but not over the perfons within the diocefes n 


iby the pasties; ora delegate who received commiffion from 
fome fupetior tohear a particular eaule.°A judge might 
‘We delegated by an ordinary, or by a delegate of the pope ; 
but the delegate of an ordinary could not’delegate another, 
‘ule the original delegation had included all caufes in ge- 
‘neral, It was mpt.only the cognifance of a caufe generally, 
‘bur any pact of the proceeding that might be delegated : 
thus the beginning, as the citation, | and Jitis conteflatio, 
containing the 


‘ tife definitive fentence and execution to another’. — : 
In confidering the nature of proceedings in the ecclefi~ 
“aftical court, twe haf! begin with ‘civil cautes, and with 


‘ofthe defendant, or reus, Citations’ were of different 
+ kinds ; they were verbal or real. A verbal citation was 
either public or private. A public citation was by fixing 
up. the letters of citation, (which too was called 
edifralis.c or proclaiming them. by the mouth of a 
srighae bys bell.oe- trumpet. A private citation, was, 
was cited by a meflenger, the ‘party, ora 
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To conititute a legal citation, it was neceffary that & 
made at the command of Yan appa 


under a heavy penalty. "WA citron iffacd ot © ai 
nee ee ara onen 


eae to expedite it.) Every 
ponnninyh me certain formalities : it was to have. 


cither by three edié?a, at the interval of ten days éach, or 

by ‘one petemptory edit, containiig the*fame 

time as the three edidtas and fuch peremptory time was” 
eee ee, 


exprefied in the citations > el 
Tr the party was regularly and paresste vse to as 
to appear, otherwile he fleed not ; butan irregular and un- 


lawful citation would be cured by 2 

jasnsdede porpettampepeaseouageeanaiad 
many-cafes: as if he had been pciled’ of the’ thing "in 
Sere acne ener 
dered by his adverfary 5 was cited to a 

was detained by fieknef%, or other like caufe; but as co 


as fuch caufé was removed, be was to: 

rove the judge. “Asifoon as a ae 
ii she ath 

who was cited, ote at cdi 
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concerning. cofts of fait; and in. all 
pico ate ip sag de plane, "4 
ee | Wrrwesses might be produced in this manner both 

by the ater and rews, though under different confidera+ 
tions, The aéfer might examine if they were old or in- 
firm, and he was not at liberty to bring his action juft. at 
ap SERRA RCRA ERAS AR oe © cradles: ot 
yet broken. ‘The judge vas to decide as to the age, in- 
firmity, or abfence of the witneffes, When the witnefles 
were fo received, the adfor was to bring his aétion within 
a year from the time at which he was intitled to an ation, 
or-atleaft denounce to the reus the recgipt of the wit 





before faid, fhould be cited, unlefs the fpeedy death of the 
witnefS was apprehended; andthen it might be, not only 
in the abfence of the other party, baa bebores judge: who, 


MRL SWS 
“for! the” actor would 16M his” } 
Seo cenacel anataen sine wer te 


ie thes by hr pres "but a proBtor to take 


this ‘oath Miould have a fpecial Warrént, and then he might 
fwear, a8 the-canonifts exprefled it, tam in animam demint 
quimifuams Ae was to be taken in all caufes where any 
proof*Was'to be made, ‘whether in a criminal or civil fuit. 
Belides {wearing to the juftice of their caufe, they were 
alforto fwearthat they had not given, nor would give, any 
thing tothe judges or others; except the honorary re- 
wards:to the advgeates, and the'like lawful prefents; and 
alfo that they -would'not require ‘any proof which they did 
not think abfolutely neceflary*, = 
«Tne dilationet, or allowances of ‘time for the perfor~ 
| dWithée of any judicial a, were termed either Lgales or 
drbitrariay "the former being fuch as were afcertained ‘by 
law, ‘thé litter being dependent on the pleafure of the 
jadlges who mad® them Tonger orfhorter according to the 
atiture of the cafes and the circumftances of the parties. 
‘Vhefe'latter dilations were tobe given by the judge fitting 
Oi the"bench, inthe prefence of both’ parties; to the'for- 
mer the parties'wereintitled of courfe, tho’ they might be 
qualified by the diferetion of the jude: ‘The ufual tea 
fions: on which ¢ one orother» of them were allowed, was 
for producing witnefles, for proving inftruments, for pur- 
ation, ‘fer contettation of fit, and the like 7. 
~~ Somm other circumstances were confidered as fpecies of 
dilations: “Among thefe were feric, or fuch days as were’ 


that was only incidental to its a 
was to be heard before » civil) one* A 

* Cory. Jus Cans 199) sadey Tgp RoaeT- * Ibid, 205. 
| Wor. IV. **c Ph 
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ties as they called it, might-be reckoned amogg 
‘ghe : this was when the aéfor demanded. more 
° ee ern Jaw intitled to ;,im which’ cafeheJoit his 
aétion, and paid fingle, double, or treble cofts, according 
to the nature of the excefs in the demand*. — = 
. One inftance of the ordo judicioriim was, when a peti- 
tory (of, as we thould fay'in Englith, an aétionupon the 
ape poffeflory‘caufe'concurred. © Thus the acter 
going on ina petitery way, and the'rews complaining, per- 
haps, of a fpoliation, made a crofs demand of # pofleflory 
nature, whether of the fame thing, or of fome other. it 
it was of the fame thing, the pofleflory queftion was firlt 
to be determined ; and that upon the right, though firft 
brought, was to be fufpended. Af it was for: a different 
thifig, there was'adiftinétion ; for the pofleflory demand 
might be made either by way of reconvention, by way of 
aétion, or by way of exception’: if inthe firft, thenithe — 
two queftions went on together, and there was only one 
fentence, as was obferved before’: if irf'the fecond way, — 
then the poffeflory queftion was firft to be determined, 
whether the perfon {poiled was fued civilly orcriminclly ‘by 
the adler; for it was artule, fpoliatus ante cmniaeft refli-g 
- ruendus > ifin the latter way, the exception of {poliation was. 
tobe firft decided, and then that upon the right. Phe per- 
fon who fued for the right was at liberty, before ‘the con~ 
elufion of the caule, tofuc for the poffeffion; though not 
‘after, unlefs for fome Apecial caule. “If @ perfor fued at 
‘once both for the right and pofleffion, they were both de- 
termined by one fentence ; Pere Neat a ‘ 
the pofleffion, might afterwards goupon the right®. 
“A spoutarion was defined to be vislenta 








; judge unlawfully ‘of his right by iudg 
¢ Lt Gare, Jur cayacty © ai ae ae 
fa “ ° ment, 


|e | 


a ae a SE QeeRD 
SENGLISH “LAW, 


‘pent, it was conftrued a {poliation. A perfon who com- CHAP. 
manded a fpoliation to be made, or who acknowledged it, 
tobe made in‘his name, or who received the-thing from | 
the fpoiler,' was held the fame asthe fpoiler. A perfon 
{poiled might complain cither by action, reconvention, or 
exception in the firlt cafe, he was to be firft reftored; in 
the fecond, both queftions were tobe heard pari paffi 5 
inthe third, he need not anfwer till he was reftored. A 
reftitution, age sare game = 7 and sed 
lof fastained-s. 

» Tue next confideration is iti procefs which iffued 
‘Againft thofe who were contumacious. A’ pérfon who was 
Jawfully cited, and, being under no lawful impediment, did 
fot appear in perfon, or by a proctor; or if he appeared, 
‘but did: not conform himfelf, or departed’ without the 

| judge’s leave, in all thefe cafes fuch perfon was held 
scontumacious. A’ lawful citation (as has been fhewn) 
‘was by three ediéta, or one peremptory, containing the 
, fame {pace of tithe as the three edidts. ‘The contumacy, 
whether of the réws or aéfer, (for'he alfo might be con- 
tumacious) was punifhed differently, and according ‘as 
e there was a litit conteflatio or’ not ; and the judge need 
not inflict all the penalties at once, but one after another, 
appeared lefs likely to fbmit himfelf. 
“iv the affor djd not appear at the time to which he had 
‘cited ‘the'reus, he'was to pay cofts to him, and could not 
have a new citation, without giving curity for his own 
Ab tegen The reus alfo, if 
| yebbeen’no Vitis ‘contcfatio, might require that 
* ee amresbave chet and if he did he pin 
‘be admitted to make | and fen- 
*  sence’be paff&t.” ten om or in 
after, ‘contéfiatio, and all but fix months of the tem= 
roeaatieevarten asivene uke 
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HISTORY OF THE 
. the judge, if the cafe was a plain one, mi; 
Y oa definitive fentence, even if favor'of the’ acter, | 


bce urine or he was condemned to pay 
the aéter bis cofts and other amazes ; or he was éxcom- 

, or fuffered a miffio in bona. A reus, if contu- 

amiacious, was fometimes faid to be verus, and fometinies 
fiétus : the firlt was one who being perfonally cited, or by 


> ‘three ediéts, did not appear ; or appearing, would not an- 


fwer: the latter was one who had been @nly cited at his 
‘houfe; unlefs, iadeed, the citation had been communicated 
to him by his friends or domeltics “: and there was this 
difference between’ the two, Shae die titer Sigh 
but the’ former could not. 

Tue in boha was different where there had beer a 
Titis ic, and where not. After the conteftation, if 
the judge was not cleat in the juffice of the caufe, he put 
the party into polleffion of the goods of the rews, fo as to 
“make him only the real-and true po/ifor thereof, leaving 
to the abfent rews'to maintain a queftion upon the right, 
JE the caufe-was a plain one, then he pafled a definitive 
fentence. If there tfid been no conteftation, as hecould- 

not properly come ‘to'the merits of the caufe, ‘there Was 
‘only a fimple miffio in bona, which was done by means of a 
decretum. “There was a firit and a fecond decretum: by 


“of moveables, then of immoveables, and lattly of incor- 

w real and perfnal action. In a real aétion the miffia 
was in bona petitay of which the party became the true pie = 9 
ay * Cov. Jus Can, a0f, 210, att. lr, 
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Braet alinss Sean spogebeterr, hemighttakethe 
fea minis gps Save: roesttn ey i 
SaaS mele ae 
fm In aperfonal aétion, the mifia was in proportion to 
the debt, and the aéfer did not obtain poflefion, but only of 
held it, together with the owner, ina fort of cuftody, The 
reus, whenever be appeared, ferasit was before the fecond : 
aecretum, was to have reftitution, upon giving {ecurity to 
| fkand to the (uit, shag septa th 
pes rr secge rman at 
pollefion in action, for Ne 
~ hy the firit, but it was neceflary in a perfonal one ; for by 
means of this, afier the rus perfifted in his contumacy, 
ithe aéfor was put into pofleffion, fo as to continue the true 
and uncbangeable owner of the thing fo taken, ‘This did 
_not iffue till a.year after the firlt decretum,. and was at the 
prayer of the party, . As ia the former cale, fo here, re- 
ftitution would be made if the party appeared, or gave 
Lpgurity for ftanding to the fuit, and paid the cofts ; or 
indeed if any juft;impediment.could be fhewnto have pre= 
vented his coming. . It fecms.ta have been left to the dif- 
nt An aie, bas anon be woul cakes e 
taken under, a decretum. Thus, he might either or- 
tat sri i wie in payment of the 
débt, he might either make the aéior real j 
or give him only pofleffion. The pro- in| 
i fionem was allowed only in profane mat- 
Seton a i 
matter was in, litigation ; fur then, of 
omen a 
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had any cye to this canonical proceeding *. 
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ontie: fee sm of proceeding in ‘cafes of contumacyy 
s va ‘This was depofiting the thing in 
aN. Uepeabie tes 06 8 by confent of ‘the partics, or 
by the authority of the judge, in the hands of a fequeftra~ 
tor, for fafe cuftody, to be reftored to the fllccefsful party’ 
a) in the fuit; { that it was either conventional or juditial. 
“That aperfon might not be deprived of the poffeflion rafhly, 

“Wes which was like beginning “with an execution, this was 
confined to particular cafes. If the judge apprehended 

that the parties might come to op violence} if the per= 
forwho was mifics in pejjiffionem by a decretum was wafting” 
- the fruits and -produce, and the like, fugh was 2 proper 
occafion for a fequeftration. “Things, whether moveable 
of imimioveable, were fubjedt to fequeftration; though it 
Would not be allowed of a benefice, if any queftion arvle 
agin a‘perfon who had been fil tee years in polfion. 


of taking the fruits and —prodace, of prefenting ‘to’ benes! 
pr Sonnticnb ee A jidictal fequeltsaHOn did Woe CHA 4 
Wasnt tao gees the fequeftration Of an ecclefi- 
attical benefice, & Geceeile ee ay tee 
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verfary, this amounted to a confeffion, A confeffion 
had the force of afentence ; fo as that the judge, if pro- 
ceeding de plane without che form and folemnity of a judg- ’ 
ment, need not pafs fentence upon the perfon confeffing 5 
but if he was proceeding in the ordinary courfe, he mult 
give fentence : She Lame alfp in sriminal ayatiers S 

» Te the rens the libel, then the aéter was required 4, 
toproveit. Prbof was divided into artificial and inarti- 
ficial: the former was fuch as could be deduced by argu- 
ment from the thing itfelf: the latter confifted in fuch 
things as were outof the caule; as witnelles, inftruments, 
onfeffion, an oath, and the like. Proof was again con- 
fidered in two lights either as plena, or femiplena. The 
firft was fuch ag wrought on the mind of the judge plenam 
idem: Sach was a proof by two witnelics, by a public 
inftrument, by prefumption, the judicial confeffions of a 
«¢ Party». the evidence of the thing. The latter was fuch as 
® had only an imperfect effect on the judge’s mind, not pro- 
ducing fuch a faith as he ought to aequiefce in ; as by one 
unexceptionable witnels, a private inftrument, comparifog 
of hands, an extrajudicial confeflion, argumentation, report, 
vand the like. However, feveral half proofs might be fo 
put together as to make. one full proof ; as where they 
‘tended to one end, and not to feveral; and this, whether : 
they were of the fame kind, as two witnelles 5 Ped | 
-fent kinds, as one withels, and a report.. 
proofs wento different objects, Soe tpl 
‘sport, another to prove a fight, it would net fuffce 5 be~ 


mgs ed Chew. J Can, 238. ti laet 
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| ave” Te fo iy he ron aw wo st wit 

f thing’ lefs than proof, where & 

' could be raifed; as ina cafe of fimony, which was always 

- oa committed in fecret: Proof ‘confifted either in witnefles, 

confeffion, inftruments executed with due folemnity, the 
4 evidence of the faét, report, antient books, and writing: 
on ftones or columns, letters under the fealof a bithopy 

Q cardinal, abbot, or chapter, common opinion, rdicia 
indubitata, Violent prefumprion, If the aéor brought a 
full proof, he need not take an oath himfgif'. "Two forts! 
of proofs, that which confifted of witnefles; and: that’ 
which depended upon inftruments, serve eee 
Confideration : ‘and firft of witneflés, . 

Of witnetes, ‘Tue competency of vincin wees opieee 
nonifts by mach nicer confiderations than any that operated? 
in our law of evidence, ‘The objeétions to a witnefs'wete 
fuch as were abfolute, or fuch as applied only between par= 
ticular perfons. ‘Of the former kinds were the following 
that he was not arrived at puberty (unlefs indeed’ in’ cafes 
of Lxfe majetys where this was not an objestion) that he’, 





Scie enced 


was-mad, orof non-fane memory ; an ififimious | 
asanufurer, or one ‘condemned by a” public judgment ; 
‘one who had been convisted of receiving money, ‘either 
for giving or with-holding his evidence oon 
either for pecul for a libel, calumny, or adultery 

ureter gran ee ye temas © ge 
evidence againit a heretic); a perjured-perfon; 2 

who was or had been a common proftitute 5 eens 9 


ER 


i who were ftigmatized by the fecular laws, 7 

k ares parcel Pb, i Was bl that aa 
‘2 familiar friend, “a relation by'blood or sata 

; one who could be jiilugnced to bea” partial witne i 

a 7 Core, Jus Can, 220, 221, 2c. 
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* 
ing wi for. 
nds whom they. od 
from_ giving evidence againft.him: nor were they pro- 
hibited from givi ina caufe for provingcon- 
fanguinity, orany matrimonial matter. On the other hand,. 
aperfon. who had confefled himfelf guilty of a crime, could 
not be witnels againit an accomplice, excepe in certain 
heinous and more fecret offences ; as lw{e-majefty, herefy, 
or fimony :.an enemy could not be permitted to be a wit- 
nefs againft an enemy; a freedman againft his patron ; 
a fon ayaintt a father, or a father againft afon, unlefs ina 
matrimonial caufe 5 nora heretic or Jew againft a chrif- 
tian; nora layman againit a clerk in criminal caufes... A. 
. woman could not be witnefs to. a-teltament; nor in acri- 
minal caufe, if inftituted criminally, tho’ fhe might ifvie 
‘vas profecuted civilly. No one could be witnelsinjhis 
own caule,, nor could:the advocate or proctor, 

Tus number of witnefles ought at leaft to be twos 
whether in a civjl or criminal fuit »-nor, fay the canonifts, 
would lefs be reccived even froma perfon of dignity and 
rank. The latter were great confiderations in the article of 
¢toltimony ; thus. to convict a cardinal bifhop, feventy- 
* two'witnelles were required 5 a.cardinal prefyter forty. 
four; a cardinal deacon, twenty-four ; a fubdcacon, aco- 
lyth, exorcift, reader, oftiarius, feven; and yet, if the 
witnefles were of known good life and converfation, 
two or threc,,it was thought, might fuffice even in thefe 
cafes of fach prodigious caution. - Yet in the purgation of 

, abithop they invariably sequired twelve; of a prefbyrer, 
feven; of a deacon, three : three witnefies alfo pec 

Fs nS TE 47 a et ee 
+ ALrHovort it was a general rule, that one swicca, 
dignity, could prove nothing ; there were 
ons of cafes, wherche was allowed, if no prejudice 
Fanaa a plese p> doubted, whe- 


ty 
* Cory, Joy Contasa, Py 23 Sr 


Sai 








© ther 


= 


a5 


fo 
6 





= a 
HISTORY OP THE 


. ther a perfon was baptifed, whether.a church 

crated; and the like ; when the will of a dumb orexpit- 

ing perfon was to be proved; when a marriage was.to be 
deftroyed by pretext of confangulnity ; and, as.was before 
mentioned, in cafes of lzefe majetty '. 

Rie Tr was held, that a witnefs fhould:not offer himfelf vo- 
luntatily, but fhould be called, and, as it were, brought in 
againtt his will; anda perfon who came voluntarily, was 
confidered as # fuborned and fufpested perfon. He was.to 
be produced and received after the conteftation of fuit, 
and not before, unlefs there was an apprehenfion of his 
death or abfence ; or unlefs it was in a caufe of matrimos 
ny or election, or ina profecution by inquifition or denun- 
ciation, “Ihe production fhould be before the judge who 

- took cognifance of the caufe, unlefs the witnefles were 
infirm, old, debilitated, or very poor, fo as not to be 
able to come to the place where the judge was, for then 
they might be examined by proper’perfons Ss iiainn es: 
be appointed for that purpofe™.  . ] 

Berore the judge proceeded to the cosieagaeie 
‘was toadmonith the witneffes of the heinoufnels of perjury, 
and then require from them an oath, An oath was taken | 
differently by different defcriptions of perfons: thus; ty® 
the canon law, all feculars fwore, tadtis facrofanétis ferip- 
turis all regulars fwore, propefitis evangeliis, et manu ad 
pettus admotd, Afver the oath wastaken, the judge was 
to examine the witneis apart, without the prefence of 
the parties, or any one, except the otary who was to 
take down the examination. The queftions were to be 
formed upon the articles exhibited by the adverfe party, 

’ arid upon interrogatories or enquiries concerning the per- 

Gio od wisaieinigige yor wee w tonal ‘| 

2s to the occafion of their knowledge, the time, pl 

iy a ac apeege 
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from the reports of old people. Re 
E-ASiren! 18 pcos “WA ua, ang : 
read the whole, whether tipon the articles or intetrogato- 


ries, to the witnefs, that he might correét what he had faid, * 
anid then he was’ to difmifs him “with fri injunétions of 
filence, ~ The wage wes Tikewife to endeavour to prevail 
with the parties to renounce any further produétion of 
witnefles 5 otterwife they might, within the time allowed 
uy the je  juige for production, go on toa thirt production 
upon the fame articles*: but they could not 
mi int unlef the party took an oath of calumny, 
did not do it for vexation, and that he 

raat ka '@ copy of the depofitions ; for when the de” 
had been once publithed or known, there could 

, be no further ‘examination on thofe articles, tho’ there 





ie ‘on new onts. 
REN the Aepofitions were publifhed, a copy was to 
ee by te jude to the parties litigant, to make their 
tir ecxceptions if they chofe 5 whi ich, ‘however, was not to be 
one, protefted, ind made mention of fuch 
eat a epee 
tion, an was to y witne! 
who were ane er a tere by fatto? 
ch might be reprobated, as they called it ee 
yond this there was no further vying and rey; 
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a. vat the feus, legitimation,: and fome other. 
. Ifa witnefs would not readily attend, he might be com- 

| by the judge, unlefs he was privileged by fome 
lawful excufe : thus a perfor was not to be compelled to 
give teftrmony againtt a father-in-law or fon-in-law,. a 


main’s fon, mor againft any perfon’ ftanding in the firft 
degree of blood; not a fteedinan againit his matter 5, not 
aman aged and infirm 5 a foldier, one abfent upon any 
fervice, a bithop, a clerk, or other ecclefiaftical. perfon, 
Yet if the truth could not be made out in any other way, 
the above perfons might peepee ah teftimony = 
but no witnefs was obliged to attend, unlefs his expences 
‘were tendered him % 

Taws far of witnefles ; the next confideration is the 
nature of inflruments, In{truments were divided into pub 
lic and private, Of the former kind were thofe made by 
public as notaries ; or under fome public feal, as 
the feal of a bithop, a chapter, a prince y or publithed by. 
authority of a magiftrate ; fuch as were fubfcribed by the 
. perfon making it, and by two withellés, fo long as the: 
witnefles were alive ; fuch as were taken out of public . 
archives. Private inflruments were thofe made. by | Brie 
vate perfons without witnelles, a8 accounts, private 
remarks, letters, cautions, apd the like *. ‘Thele of them- 
felves were not proofs, except againft the perfon penning 
‘them, and not denying them, or the perfon accepting 
esis es, Soles, 07. ise cooper te die 
feription of bincak wher share! } 
pos apnea att 
public inftruments, there was 
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berm anted to full ‘proof; neverthelets, a” proof CHAP. 
contrary would in this eife be admitted. Thee’ 
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“due'folemnities were ot the fubfeription and fubfigning “EDW.1V. 


“of the contracting parties, and of witnefles, but the name 
“and'feal of the notary, with the year, place, and fo on*. 
Taftruments, like witnefles, were to be produced after the z 
conteftation of fit, and before the judge in the caule. 
‘Af the aéor was deficient in his proofs, it was fometimes 
the praétice to allow him to fupply that deficiency by his 
© Wire the intrutis of the “aéfor was proved in one or 
“other of thefe wA\s, the reus would be condemned, unlefs 
‘he could defend himfelf by fome exception. Exceptions 
“were divided into dilatory and peremptory : the former Of exception» 
ereeither fuich as were declinatoria judicil, or dilateria 
itionis. Declinatory pleas either went to the perfon of 
‘one of the parties, ar the proctor, or the form of the 
~ailion. "Thole that were dilatorice folutionis were only 
| “to defer the cilim, which was admitted to be due, but 
not demandable till a future day. Peremptory exceptions 
intitely did away-the action ; and they were divided into* 
© thole that were peremptorie litis finite, and thole fmpli- 
‘citer peremptorie: the former of thele impeded the very 
‘commencementof the uit, and might be pleaded ipo judicté 
Timine: the Sawer did not impede the commencement of 
fuit, but might be pleaded after the conteftation of 
in any flage before fentence. Dilatory exceptions 
that were declinatorie judicii, were to be, pleaded at the 
commencement of the fuit; and, if omitted, could not be 
‘pleaded after : ‘thofe tbat were dilatoric filutionis, might 
he pleaded after the libel, before conteitation, within the 
| ee yet'a dilatory plea might 
bore after the coi io particular cafes ; as 
where the matter was new 5 eae) pogrination 
My Conv. Jy Cat 335604 | ; 
, as * fore, 
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| era. xxiv. fore, it dia not come’ to the knowledge of the peséjn 
= '¢ pleading it till after the conteftation 5 if the judge had se- 
TY. Served to the party fuch a ground of exception; if it was 
excommunication, ‘The judge had a difcretion imappoint- 

ing the time for propoanding an exception. A perfon 

me might have many exceptions, and thofe contrary ones; 
and if the judge refufed to admit them, the party might 

appeal. ae . 

Nexr to the exception came the replication ; andthere 

the parties ftopped, at leaft with refpeét to producing wit- 

i nefles ; for to avoid the protraéting of fuits, it was a tule, 
idles terti@ refutare non licet, A replication might be putin 
at any ftage’of the fuit. As the reus was not called upon 
to prove his exception till the aéfor had proved his intentio, 
fo he feed not prove his replication till the other had proved 
his exception. “The time for replying was in the difere- 
tin of the judge". ae 
_ Arve the pleading and proofs, ie yoda was i 
pounce fentence fecundim allegata et probate, In orm 
der to this, the parties litigant were to be cited ‘either 

* by three common ediéts, or one peremptory, containing 
the fpace of thiee ediéts. A fentence, if palled legally, 

4 and no appeal made from it in ten days, was confidered 

as res judicata *, Upon this execution followed. ‘There, 

was fome difference in the fuing of execution ina real 

a perfonal aétion. In the former, it was to be made ime 

ety the expiration of thetendaysallowed for an 

‘The on 
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4NG led the reader through the whole courte. of CRAP. © 

n ordinary cafes, it follows that we fhould con~ f 

fider the nature of an appeal from a fentence, and the exe- P 


cution thereof, An appeal might be either before or after 
definitive fentence, and was always from an inferior to.a Appeals. 
fuperior judge. Anvappeal before a definitive fentence was ay 
from.an interlocutory one, or any injury felt by the party 5 
as if he was cited to an unfafe place, or at a fhorter day 
than was cuftomary +... For it was arule in the canon law, 
that an appeal might be made from every gravamen by 
which alitigant felt himfelf injured 5 fo that an appeal was 
confidered as a {pgcies of defence for the proteétion of in- 
nocence in all cafes. An appeal after definitive fe Ze 
might be either from the fentence, or the executi nal 
if it was unlawfully grievous. An appeal, however, did 
not lie for a perfon who was fentenced for a real contumacy, 
or for a manifeft crime ; or for one who had confefled and 
ywas convicted upon fuch confeffion ; nor for one who had 
' bound himfelf by oath (as was not uncommon) to bring 
no appeal *. 
AN appeal was to be made gradatim, from an inferior 
fa fuperior judge: thus from the ordinary of the’ bifhop 
to the bifhop himfelf ; from the official-general of the bi- 
fhop, and from the bifhop, to the archbifhop. But an 
ws en made to the pope, or his legate, une fallen, 
t going through the intermediate gradations. “Yet 
to the pope did not remove thie caufe to the court 
ot tome, but it was to be determined by delegation in the 
Place where it arofe; unlef$ in fome particular cafes, where ee | 
fetstucaeue Fes pt a 
i pep noe From the pope there was no ; 
{ ‘An appeal lay’ both in a civil and criminal | 
paWRarh on Br Hae where it was prohi- ; 
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aoe before the Fidge Ieee bench ‘or within tet 
days after.» If it was from an interlocutory fentence, or 
any other gravamen, fome reafonable caufe of appeal was 
‘0 be alledged*, ‘and alfo that his. exception was not ad- 
mitted ;. if from a definitive fentence,e neither of them 
wagneceiliry ; but the party appealing might alledge be- 
fore the appellate jurifdi¢tion fuch gravamina as he pleated, 
founiled on matter notehtered upon before the judge below 5 
and he might produce frefh witnelles, frefh inftruments, 
proof of fuch things us were not before proved : 

4 pappellant, in'the former cafe, was confined ta, 
the caule of appeal exprefled, eee | 
intirely on a view of the proceedings in. the court below, 

. © Tue caule was difmified from the inferior to the appel- 
ate jurifdidtion by litera dimifforie, called likewite by ther 

re * ganonifts apoftoli, ‘Thele were to be fued for by the appel- 

> iad lant, mirosivepineibetbirre dase ix 

4 tence* ; and they were to be made by the judge’ 
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fixed by z 
‘according tothe circumftances kona 
the parties; the judge could not prolong a term, 
tho’ he might, fhorten itf, After the prefentation’ was 
made,.if the judge adguem received the appeal, the appel+ 

er ee 

ther with compulforiales and, inhibitions, Sfiho segue! 
them. . The compulforials Were letters fent by the judge 
ed quem to the judge @ gue, requiring him ‘to tran{mit to 
him, -within @, certain time, the proceedings in the caufe, 

Uhatythe truth might be inguired into ; which if he.neg- 

‘Tedtedy he might be compelled to do by penal: mandates 

from, the judge ad guem. An inhibition wasa letter 
Beri judge vad quem to the judge-a.gue, come 
mandi ‘notito do any thing in the caufe while the 
r )scand whatever was done, either by the 
judge tr party, pending the appeal, would be refcinded as 
E pe eich the office and power of the judge being ful 
perided, as. far as concerned that caufe; notwithitanding 
which, he might yet interfere in fome particular cafes. 

fs aoe in queftion was in danger of being 
| by the appellant, the judge em whe it to c= 

. and-ether things 
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and fubmitted to the pope, or Sther perfon to whom the» 
relation was made'. A fupplication was a fabftitute for’an 
appeal in cafes where the caufe was determined before a 
judge from whom there lay no appeal, and the party 
had no refource but to addrefs him by prayer and fup- 
plication*, A recufatio might ‘be confidered “in the 
light’of an appeal : this was, when one of the parties de- 
clined the jurifdiGtion of the court, on fuggelting fome 
caufe of fufpicion againft the judge. “This thould be made 
before the itis conteflatio, unlefs it arofe afterwards, and 
then it might be made at any time, on the party fwearing 
that it had not come to his knowledge before. Any par+ 
tility in the judge was a good caufe of recufation: this, 
however, was to be made out within a term appointed by — 
the judge 5 nd if it was not done within yea, the judge 
might proceed in the fuit'. 

‘Tus far of ordinary proceedings, 4s direGled. by the” 
canon law. The extraordinary, or fummary jurifdidion, 
according to the fame law, was, as they exprefled it, non) 
in figuré judicii, fed ex officio judicis, by inquilitiop,* oxy 
denunciation, or fome other courfe de plano,.and upon 
general grounds of equity. In fuch cafe there was.no. ~ 
tender of a folemn libel, nor was any conteftation of fuit 
neceflary ; the judge might proceed in times of vacations — 
and holiday ;, he might refufe-to admit any delay, ‘excep=' — 
tion, dilatory and vain appeal; he might reftrain the — 
fuperfluous number of witnefles ; give any term he-ch | 
* for the feveral ftages of the proceeding ; and ‘ 









nounce fentence even before a conclufion was 


Such was that was followed in « 
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inquifition, papa Ve thalt firft. confider the 
nature of an accufation, 





W An aceufation might be, brought sii perfons that were. 


not under the following difabilities : an enemy could not 
accufe an enemy, nor could 2 perfén guilty of any crime, 
It was laid down by. the,canon Jaw, that a layman could 
not,profecute a clerk by accufition, unlefs for an injury 
done to him@lf; orany one belonging to him 5 nor a clerk 
alayman, without gn exprefs proteftation that ,it was not 
r for thirlt of blood, or punifhment: Perfons of low con- 
dition could not accufe clerks, unlefs they had before been 
in, intimacy with them’, Women and infants were 
equally debarred, unlefs they profecuted for any injury done 
_ toithemfelves*®, In general fuch perfons were excluded 
from bringing an accufation as were excluded by the civil 
~ However, thicfe difqualifieations were difpenfed witlr 
in the more atrocious crimes ; for in lafe majelty, in.he- 
rofy, ad fimony, all the foregoing perfons would be ad- 
mitted. to accufer. ~The civil law was likewife followed 
in prefcribing the perfons who were not to be liable to an 
accufation ; in addition to which thecanonifts held, that a 
prince might be aceufed of herefy, perjury, and facrilege 
{with »which:crimes the canon law-did not feruple to: de- 
, Heegpope hintalé might be charged. 














‘could be examined better in another place,.or it was an ac- 
cufation againft a bithop, or the'reus was. 2 in 
fome ogher place: No one was admitted to Pring an accu- 
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P, XXIV. fagion, till he had made what theycalled an in/criptionp or 
cay vie engagement, to undergo the /ex talionis, by fuffering th: 


punifhment annexed to the offepce, if he failed in making» 
out his charge. A perfon whomade a denunciation by rea~ 
fon of a public office which he filled, was not bound to 
make this inféription; nor was one who acculed for any in- 
ferior crime, or for apoftacy %. 

‘Wen the accufation was inftituted, the caufe proceed~ 
ed by conteftation of fuit, exceptions, dnd fo'on, as in 
civil fuits; unlefs in inferior offences, and thofe of life 
majefty and herefy, which were judged of de plano, and 
notorious éfimes, where no other proo? was wanted, and 
there was no need of any judicial formality tobe obferved: 
Notorioys offences were fuch as were committed before _ 
the people, or any great aflembly of perfons*. The ace * 
cufor and accufed ought to be prefent at hearing the accus 
fation, unlefs in fome particular cafes; as where the offenice’ 
was only de injurid, and cither of the parties was of 
illuftrious rank, and. the proceeding, tio” in form'a 4 
minal one, was fora civil redrefs, ry 

‘Tue mode of profecution by inguifition was when a 
judge, without any accufor ftanding forward, inquired ex» 
officio, whether any and what perfon had’ committed an 
offence : it was accordingly either general or {pecial.. The 
former was an inquiry made by a bifhop, or other fupers 
intending magiftrate, whether any offenders were within, 
his diocefe or diftrié&: the latter was an inquiry by them, 
whether a certain crime was committed by a certain per- 
fon*. Inguifition might be made by the pope through his, ° 
legates or delegates; by bithops in their diocefes; metro-. 
politans in their, iene ane at ball peafooeheing \ 
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Tequisrrion was to be made only of the more enor- 
mous crimes, as fimony, adultery, fornication, perjury, 
inceft ; nor was it'to’be made of crimes that were con- 
cealed and not known, but only of fuch concerning which 
there bad been-an infamia, diffumatio, or evil report, found~ 
ed upon. public perfuafion of the offence having been 
committed, and not upon the malevolent fuggeftions of 
thofe who took malignant pains td {pread the rumour... In 

_ the cafe of a prelate, befides the diffamatio or infamia, 
there oughtto be fome. fcandal or danger, otherwife no 
inquifition was to be made. If ayreus was filent, (which 
filence was conftrued into a confefion) he might be con- 
viéted without any preceding infamia, or at leaft any in- 

_ quiry into fach exifting infamia'. All this. relates to an 
inquifition againft a particular perfon ; for a judge might 
make a general inquiry without any infamia preceding, 
and thence might come to a fpecial inquifition againft a 
particular perfon.. In a fpecial inquifition,. the articles of 
inQuiry were to be exhibited to the reus, and alfo the 
names and declarations of the witneffes. Inquifitions were 
to be made by means of proper perfons, and of good cre- 
it, apd not thro’ the enemies of the party, and_perfons 
guilty of perjury. . To what the inquifition was to be die 
reéted, depended on the pleafure. of the judge. If the 
party was conviéted of the crime by inquifition, he did not 
undergo the ordinary punifhment, but fuch a one as the 
judge thought proper ; if the crime was not proved, then 
he was'to fubmit to the canonical purgation, of which 
more will be faid hereafter, 

‘Tue third mode of frofecution, called denunciation, 

» Was when information was given of a concealed crime to 
the judge, without any of the formality of ition. 
“The canonits divides denunciation into evehigelicah, canom 

wf Corv. Jus Can, 353° 
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. nical, and judicial.” The firkt was with no other View 


f ‘than that of amendment of the offender 5 as when a wife 


‘gave information ‘toa prieft of the adultery of her butband: 


"*  SPhie fecond was to’ prevent siny thing: unlawhit From taking 


place; a8 giving information that cértain perfons who were 
‘going to contfaét matrimony, were within the prohibited 
degrees, Judicial ‘denunciation was €ither’public'or pri- 
vate : the former was done by a public officer, and’always 
‘was preceded by an inquifition ‘made by the bifhop or'other 
judges the latter was by a’ pda perfon who was con- 
“cerned in intereft to make it. ‘By the canon law, all per- 
foris who had fome intereft in the fubject might make’ dee 
nunciation, and indeed other perfons who ‘were a€tuated by 
‘izcal for the public good* ; not thole who were infamous, 
Confpirators, or enemiés. A’denunciation ufed to be made 
without infeription 5 but tho” the inforther was not bound . 
in that tanner to prove the crime, yet he was always re- — 
‘quited to take an ‘oath’ of calumny, and’ name the) wits 
hneffes who were aéquainted with the offence.” P 
mae ‘was required”, ‘before a denunciation againft a clerk, 
that there thould bea charitable wdmoiition; but not in 
ite cafe of laymen, The great Objedt of denuriciation wa, 
that an offence beinig'thus khown to the judge,” he fhould 
shave the power eethireiyitemesitUNeoy eles 2 
truth of itt ‘ 

© Tra rens, who was fufpe@ted of 3 crime, ‘could not ‘be 
<eoivide on ‘proof, bie was’ riot therefore to be abfolved, 
“but was required to make out’ his innocence by canonical 
purgation. ‘This'was fo called, "betaufe impoled by the © 
cantons, "and to diftinguith’ it ffom the vulgar 
whieh “in ‘the “ordes!, and had been Ee ong 
“ee tan) sn ‘Cenonical 
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whgs.a perfon.made out his innocence by his own oath, cuay, 
Pct Rc oA Oy NY A OE 
gators {wearing that they believed him to fpeak truth, This 
was to be direéted by the judge who heard the caufe in 
which he'was defamed, and by noother. The judge di- 
reéted purgation, either at the inftance of the party who 
was to be purged, or to fatisfy himfelf refpecting the 
fafpicions under which the rews laboured. The judge 
might, if he pleafed, though he was not bound to, enjoin 
purgation, even where the infamia did not arife from very 
probable conjectures. Y 
“Purcarion was not to be enjoined but where the reus 
was a credible perfon, who, tho’ under fufpicions, would 
not be ‘thought very ready to perjure himfelf; and it was 
only to be where the party was not convicted, either by 
legal proof, or his own confeffion ; where the crime was 
Hot notorious, but yet he was diflamed among good men 
| upon probable fufpicions. The judge was to chufe the 
‘compurgators from perfons of honeft charaéter, neigh- 
ours of the reus, and well acquainted with his life and 
converfation. ‘Phey were to be fometimes twelve, fome- 
imes-feven, fometimes more and fometimes lefs, accord- 
ing to bis diferetion, confidering the circumftances, the 
nature of the offence, and the quality of therexs and com- 
purgators. The purgation was to be made where the dif- 
-famation was : thus if he was diffamed by the people, it 
“swas to be before the peoples if among clerks, before 
clerks; and'the like. If he fucceeded in his purgation, he 
‘was liberated from the charge 5 if he failed, he was pu- 
ae conviéted, cot ‘con= 


yin ae in this place to ripe back tothe 
“exdes's.tecolledtion -the conduct of criminal profecu~ 
“Core. Jus Can. 378, 374) 385 z 
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tions in Our own law, as mentioned in the.earlicr partaof» 
_ this Hiftory. ‘The fimilarity between thofe and theie we; 
"have juit been relating, is too frong to need being point- 
ed out. We now fee, that not only. purgation isa pieee. 
of law intirely canonical, but that the proceeding per fa~. 
mam patria, {rom..whence was derived the. prefentment 
of jurors, may be found elfewhere than in our municipal, 
cuftoms ; and that, accoftling to the accounts of our ¢at—.. 
lief writers, it was firit practifed among us upon ideas 
and principies purely canonical *. 

Tue punifhments which the eccleGaltical. alin onis 
ini, were all. ofa fpiritual kind ; thay. confifted cither 
in penance, excommunication, interdict, fufpenfion, remo 
val, or degradation. Some of thefe cenfures require a little 
further confideration, . 

“Excommunica tion was divided into what they called 
the greater and the def. The latter only removed the 
perfon from a participation of the facraments,. and is. 
what was more commonly meant by excommunication : 
the other was called anathema, and not only removed, 
the party from the facraments, but fromthe church, and 
all communion with the faithful, Excommunication fome+¢ 
times followed ip/o fade, upon the commiffion of an.of- 
fence: this was called canonical, to diftinguith, it from) 
that which did not depend upon any. eftablithed canons 
bupapon the palling of Fentenge by.» judgeten' - ~ 
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ihopewhich ought to yo to his fucceffor; thofe wtio 
aid, favour, or counfel to excommunicated perfons 5 me 
who laid violent hands on-clerks or religious perfons, or 
commanded any fo to do‘. The following offenders’ 
were ipfe faéte punithed with the .lefs excommunication : 
all perfons committing any mortal fin, as facrilegious per= 
fons; thofe who received achurch from lay hands ; novori~ 
ous offenders ; thofe who talked “with, faluted, or fat at, 
the fame table withy,or, gave any thing in charity to per 
fons excommunicated-by the greater excommunication, 
unlels they were jars or domefties*. 

‘Tue greater nication could be, jinflicted only 
by-one having criminal jurifdiction ; the lefs might be im 
peed. by any-clerk having the cure of fouls. Excommuni- 
cation, was a ceniure that could pafs only againtt the living,, 

b except in the cafe of herefy, which might be profecuted 





‘after-the death, of the »party. {t could not from the na-, 
~ ture of it be pailed againft pagans, who. conftituted no 
partof the chureh ', 

A, sewteNce of excommunication was to be pre- 
ceded. by three monitions at the due intervals, or one. pe- 
semptory, containing the legal {pace of time, with a pro- 
per regard to the quality .of the perfon, and the nature of, 
the bufinels, The judicial courte alfo ought to be obferved, 
though the excommunication would hold without it, but 
‘ot without the monition ; and the judge who pafled fen~ 
tence of excommunication without it, would be prohibited 
for a month ab ingre/ju ecclefie , aud if proper, be fub— 
je&t so other penalties. A fentence of excommunication 
Hpgbagetesbdolately cccngdisbonali, jas, “ Unlefs you faci 

« fy Sempronius withintwenty days, lexcommunicate you.” 
The fentence was to be put into writing, conshining the 
caule thereof, and the pame of the party. An excom- 


re Jou Can. 36m & Corw Jus, Cam, 564. 
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r. munication might be taken off in feveral-ways. It might 


be revoked by the judge who pafled the fentence. Upon 


WV. appealy:the judge sad quem might abfolve. the. party, or 


fend him to the judge a quo to abfolve him.. Abfolution 
belonged to the fame perfon who pafied the fentence, un- 
Jefs.in fome particular cafes that were referred to the 
pope or a bithop!, Abfolution’in fome cafes ufed not 
tobe given, till fecurity*was entered‘into by the party for 
making fatisfaction *. 

AN interdi@ was an ecclefiatical’ cerifare, by which 
a certain place or certain perfons were interdited from 
the participation of divine rites, fepulture; and the facra- 
ments, till the commands of the church were obeyed. 
‘This, “like excommunication, ‘was either i/o facto by the 
precife direction of the law, or by fentence of the judge. OF 
the former kind was fuch as was denounced againft a coms 
munity or city which did not expel ufurers, or which per- 
mitted reprifals againtt ecclefiaftical perfons, or did not make 
them,good within a month ; a lord who would nov admit 
Jegate or apoftolic meflenger within his territory ; achureh 
polluted ! with human blood, or confecrated fimoniacally. 

A srwrewce of interdi& might be paffed ‘by all whos 
could pas! fentence of excommunication; an ordinary, 
‘contumacy, fhould be preceded by monition ; but ‘this 
was'not necellary, if for an offence™. An interdiét, if 
pmsecnpa geste aaa was conttrued: 


Corn, Jaen 387) © Cory. JusCan. 373, 
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isla unétion to the laity, ‘though it was tothe CHAR OOIY. 
‘Clergy : at length they allowed mafs and other divine cere- 

‘monies to be performed once a-week, in fome few churches EDWolv, 
and ‘monatteries,: with a low voice, and the doors fhut, 

without ringing, of bells; and afterwards they allowed ir 

invall churches, every day, though withthe obfervance of 

the other reftrictions ; which, however, need not be ad- 

hered to on certain great feftivals‘of the year. Perfons;who 

did not obey fuch interdié&t would be depofed, and ren- 

dered incapable of taking 2 benefice *. . Anjinterdict might 

be confined to'certain perfons, or to a certain place; it 

might be removed by abfolution, as excommunication 

was. 

Susrevinow ‘was an ecclefiattical cenfure, by which a Su(prafion. 

fpiritual perfon wes interdiéted from the exercife of his 

office, or order, or both; intirely, or in part, for a tine, 
\ or in perpetuum, This, like the two former, was cither ipo 

_faéte, and canonical, or impofed by the fentence of a judge. ‘ 
“Remation, or depofition (which is the lait ecclefiaftical cen- mi 
fure we have to mention), like the former, only related 

to ecclefiaftical perfons, who might thus be depofed, either 5 
ofrom.their dignity, order, or degree = depofition was only 

by-fentence, and the fentence of a bifhop’. Degradation, 
fometimes called falemn depofition, was the folemn detrac- 

fion ‘of the higher orders. ‘The folemnity was this: If 

an abbot was to be degraded, it was to be in the prefence 

‘of abbots 5 if a prefbyter, of fix bifhiops ; and alfo in the 

prefence of the fecular judge, to whom he was to beide- 

livered when degraded. In the prefence of thefe parties, ‘ 
‘the bithop was tothave ghe head of the revs; then he was | 
fo (tape with glafs or iron thole parts of the head nd ] 
‘hands’ which ‘were anointed at the time of his Ordination 5 
“after ghis, he was to'take off, in an order intcely reverfed | 
From that in which it was put op, his clerical habit. | 


* Coir, Jus Can, 37h # dbid. 375, 9 Ibid, 376. 
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ee was the juridical fyftem which the Roman cano- CHAP. xxv. 
J. nifts had been labouring fo many years, with fuch “——~——4 
perfeverance.and energy, to eftablith in our ecclefiattical pw ive 
courts: and notwith{tanding they were, as we have feen, 
in fome inftances, difappointed of their object, they. fuc= 
ceeded in. gaining prefcription for more than feven parts in 
ten of the pontifical law, which, under controul of the 
temporal judges, became the prevailing rule of decifion in 
| the ectlefiaftical courts. It is now our bufine(s to enquire 
“more particularly what was the extent of this jufifdiétion, 
+ what objects it embraced, and in what manner it treated 
them. This has been flightly touched in the reign. of 
Henry Il *; but fo much time had’ elapfed, and fuch 


# Vid ant. vol 1, 4549 4557 be. 5 and vol IL 79. 
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| QffAP: XXV. controverfy had fince happened upon queltions of judica=~ 
7 vLe ture between the clerical and temporal courts, that thé, 
AV, fubjeét is fill open to further illuftration ; and it will be 
Curious to fee how the law of antient times is éither.cor= 
' roborated, new modelled, or altered by later opinions. 

| OF exciefistticay OP the objedts which the canonifts claimed as belonging 
"jarifdiction. —_to'their jurifdiétion, our temporal courts /had-long-appro=_ 
priated to themfelves to" decide exclufively upon rights of 

patronage, and. upon all crimes affecting life and limb. 

Freehold and chattels were two other defcriptions that 

marked thany articles of judicature as. fubject folely to the 

decifion of the common-law'courts. On the other hand, 

the judges fcem to have given themfelves no concern as to 

the mode in which the ecclefiattical court proceeded with 

caufes that were left to their determination. Th fpiri- 

tual teibunal was permitted, undifturbed, to enjoy the pri- 

vilege affumed by all courts, of forming its own courfe of 

proceeding ; and it accordingly adopted, without any mas 

terial variation, the praétice of the canon. Jaw mentioned 

in the foregoing chapter. Without, therefore, entering 

any further into the nature of judicial. proceedings, we 
fhall briefly recapitulate the feveral objeéts upon. which 

they might be employed; moft of which have been fre~ 
quently mentioned in the former parts of our Hiftory, either’ 

from Braéton, or the famous conttitution of Boniface, in 

a the reign of Henry III ; the ftatutes of cirewm/pect? agatis, 
; or erticuli cleri ; oron fome other of the many occafions. 
| when the jurifditions of the temporal and clerical court 

came inte competition °. ‘ 
‘Tat two grand defcriptions ef caufes which 
more i ‘than any others within’ “the | 
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of a man’s wife taken away; fuits to compel a man to: 
er ks and fuits for goods promifed: with 
a woman in marriage. Thefe were the principal and 
more important objects of jurifdiction; the remainder, 
which’ may with ipicenoitviGe: cantllbeed ns, reliqua 
Jura eccléfiaftica, were clailed in the following way: 
»Frasr,fome duty arifing upon'the exercife of voluntary 
jorifiétion, and by denial made litigious ; fuch as read 
campofitions, when attempted by* fome iperfons to. be an- 
nulled ; procurations, penfions, indemnities, fees for pro- 
bates, and the like : or fecondly, fuch demands as became 
due only upon exercife of litigious jurifdiction ; as fees of 
court, fees to’ advocates, proctors, apparitors, and the 
like: orthirdly, fuch as were due to a minifter in the 
church who had no title; as a falary to a curate ora 
clerk : or fourthly, toa minifter;who had a title; and 
then it was cither fomething incident to him, as to name 
a parith-clerk, or concerning the whole title and intereft 
@ his benefice ; for though the right of patronage was 
cognifable only in the temporal court, yet the avoidance or 
fpeliation belonged to. the court chriitian. . Next follow 
the dues that concern a minifter’s maintenance; as tithes, 
oblations, obvengions, penfions, mortuaries, church-yards, 
or places of burial: and Jaftly, fuch things as are due toa 
whole parifh; as to have a chaplain found, or divine fer- 
vice performed, of facraments adininiftered. amongit them, 
fee bk So Aaa orfor.a parifhioner to 
je reft to reparation of the church, 
“i a Co sutenfils,.and other orndments or 
the church. Thus far of thole things, that 
of jurildiction i in peabiiesstion of their being, 

















“wisToRy oFoTwE 
Tue crimes and offences punithable by the court 


chriftian, were divided into fuch: ; 


as were contrary’ cither 
to piety, juftice, or fobriety., Of the firft clalsi were 


: ‘Dlafphemy, fwearing, idolatry, herefy, error in faith, fchifm, 


apoftacy, not frequenting public prayer, neglect of the ~ 
facraments, ‘in-aw ecclefiaftical court or matter, 
difturbance of “divine fervice, violating-and profaning the 
fabbath. Of tie fecond were fimony, ufury, diffamation, 
fuborsjation of pesjury in a court ecclefiattical, violence to 
a minitter, facrilege, dilapidations, not building of a 
church as enjoined by ateftator, not fencing a church- 
yard, not repairing a church. or chancel, or not keeping 
it in good repair; a church-warden refufing to give an 
account of the church flock and goods, the violating 
of a fequeftration made for tithes net. paid ;- hinder- 
ing to gather or carry tithes; money promifed for re~ 
deeming corporal penance; contempt of the ecelefiafti- 
cal jurifdigtion; the violation of churchés and church- 
yards. Oftthe latt clafs were ali incontisience not made ea~ 
pital by the common’ law, whether it was inceft, ai 
Afiuprum ox fimple fornication, polygamy, the tien 
of a woman's chattity, drunkennels, a eve 
like irregularities *. : 
© Tue objedis of clerical juri@iion, sities: 
rated and placed in array, make avery formidable uppear- 
ance: and when we refle@t, that many fpiritual offences 
Rr apecarpe cher an that the 
infliéted on fuch offenders might be commuted. 


Sat mn judge himfelf; and that there 4 





ENGLISH Law. 
which if not fo extenfive, was more vigilant, more oppref- 
five, and more odious to perfons of both fexes, and of 
| every-rank and age in the kingdom ; and was capable of 


a 


Be 


 Oor old Englith Bard has given 
ss a very fpirited comment upon the 
practice of the fpiritaal court, which, 
if itisnot overcharged, deferves-all the 
credit of a cotemporary expofition 
of the conduét and manners of its 
retainers, ° Ta the Canterbury Tales, 
Chmucer introduces a Friar, anda 


producing great good or great evil‘. 


Ix 


attributes to his being 
exempt from the jurifdiétion of the 
bithop, and fo not liable to be pile 
toged by the Sumpnour's extortion, 
This perhaps might be'the tras 
caufe, and it accordingly drew more 
‘ll language upon the poor Friar 5 
who, when it came to his turn, re= 


venged hirafelf by telling a malicious 
flory of a Sumpnoar. He begins with 
an account which (eems to defcribe 
the jurifdiétion of the fpiritual court 
‘very fully, 


Sumpnour, or Apparitor, who ufed 
to ferve the fummont and citations of 
the bithop’s court. The Litter had 
fhewn a violent difpofition w quar- 
rel with the former, which the Friar 


‘Of all thefe points of judicature, to be found in moft foils and the 
none was fo fruitful t the court as Sumpnour was always bunting for 
‘that of incontinence ; thiswasaweed it. The Friar tells usp 





diligeace to be ‘the archdeacon and hia courty be; 
ec this pact of his employ- on thus: od 








To techen.hhim to foure and twenty mo. P 





i sent (qnt te Fen) 


This falfe'theef, this 
‘Had alway redy to his hood, 
Asaay ‘to lure in Eoglelond, ee 8 
‘That told him all the fecree that they knewe, * 
For hit acquaintance was not comeof newe; 
i ‘They weren his approvers prively. ” 
Sad ‘He tooke him(elf a gret profit therby, > 
His matter knew not alway what he wan. 











‘And forthat ws the frit of alia eat) 
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(Op all aricles of judicial copnifance which the eccle- 
sail pager! aor hepa, that of ma- 
srimony feems to have been leaft controverted by the tem- 
cabiomncy, judges. When marriage was admitted by the religion 
of the country to be a chriftian factament, the jurifdiction 
of fpiritual judges could not well be difputed. We ac- 
cordingly find no parliamentary interpofition on this head, 
but the ecclefiaftical court was left to decide in matrimo- 
nial caufes upon the pure principles of canonical, jurif- 
prudence. 

Marrimony was defined by the canonifts in this man- 
ner: Viriet mulieris cenjundtio, individuam vite confuetu- 
dinem, cum divini et humani juris communicatione, conti- 
nens, ‘Ibis union of man and wife was preceded by /pon- 
falia, ox efpoufals, the nature of which ‘mult be firit con- 
fidered, before we come to fpeak of matrimony. Efpou- 
fals were the promife of a marriage that was to take place, 
and were divided into efpoufals de prajenti, and efpe 
de future, Thole of the former kind were confidere 
‘the fame light as matrimony 5 fo that efpoufals, properly 
fo called, were the latter ; which were, when a promife of 
‘A future marriage was made by words of a future fignifi- 


gto have compounded at dition of this tribunal was, there- 


formet irvogularities “fore, contingally before the eyes of 
ai and ‘that fhe thie ‘peuple, Such weary 











Geded, as aring given, or an oathtaken. Efpoufals muft 
be contraéted by confent, whether expreffed in words, or 
by fome fign; as that of a ring, a gift, a kifs, or ems 
brace; by a letter, mefienger, ef procurator. Aring, 
to anfwer this purpofe, muft always be accompanied with 
fome figns to exprefs both that it was given and received 
by way of efpoufals ; and any doubt on this point was to be 
determined by the ecclefialtical judge. 

Aut perfons who had completed their feventh year, 
were held competent to contract efpoufals ; and: efpou- 
fals contracted even before that age, might be ratified 

> by aregular confent. It was no impediment that a per= 
fon was deaf and dumb, provided he had his intelleéts, 
k and could exprefs his mind by figns. Kfpoufals might alfo 
be contracted by third perfons for the party; as by a fa- 
ther for a fon, a mother for a Fa a an. uncle for a 
nephew, by tutors and curators for their pupils, But thefe 
_ bad.no legal effect, vunlefs the party when of age of pu~ 
| Berty fignified his confent ; which in cafe of a promife-by 
a father might be a tacit confent, but in other.cafes muft 
be exprefs: if the party was prefent, and preferved a 
filence, it was held to be a tacit’aflent. Efpoufals were 
made cither puri, or with appointment of a day, or fub 
conditione. If the promife eontained neither of the latter 
qualifications, it was faid-to bemade pur?, A promife on 
condition made the performance of it depend onfomeevent, 
| and till that took place i had no effect; unlefs.a carnalis 
° copula intervened, or the condition was fuch xs the law 
pronounced to be turpis. 
‘ Ls, when dnce contraGed, fo bound the par- 
ties, that they could not retraét, byt each had ajus ma- 
trimonié, $0 25 to be able to inftitute a fuit for the ecclefi- 
< é 3 aftical 
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er aftical judge by centres ta compel the othr party toons 


rave ceeded, the marriage was completed without more ceree 


mony ; for notwithftanding thé maxim, that non concubie 
tus fed confenfus facit matrimonium, the church prefumed 
that by fuch aé the party meant to perform his promife, 
rather than.commit the fin. of fornication. This was a 
prefumption which did «ot admit any proof to the con- 
trary, and it-could be done away only by fhewing thatthe 
efpoulals had before been legally diflolved, or were in them- 
felves null and yoid, _ If there were more than.oneefpou~ 
fals, the former were. preferred, even tho’ the latter had 
been fanétioned by an oath; unlefs indeed a carnalis co- 
pula had taken place. The effect of efpoufals was to 
create fuch a relationthip, that the confanguinci of the spon~ 
fi, or man efpoufed, could not, upon his-death, or.the 
diflolution. of the efpoufals, marry with the /pon/a, nor vice 


werfir , 

Maxy were the caufes which were ‘held byavecane 
nifts fufficient to diffolve efpoufals, ‘They might be dife 
folved by:mutual.confent, even tho’ fanétioned by an oath 4 
by.ablolution of the judge; by other efpoufals confined 


« hy-a carnalis. copula; by affinity fupervening, tho’ “by an 


illicit copula by entry into religion; by fornication, whe> 
thet corporal or fpiritual, as if cither party fell into herefy 
6r idolatry 5 by laple of time, as if they had let the “day 
in the contrat pals 5..or, if no day was fixed, 
an abfence of three years; fomif a perfon was abfent fuch 


_ aclength, of time .without fafficient caufe, the other party. 


might contract afreth 5 by failure in performing a condi- 
tion, if any was annexed , by réport of a canonical impes 
diment; by capitales, inimicitia happening, etwemniti: 
perfons efpoufed ; by afperity of manners i a 
ba gsc or any Sa agen a 
other ¢ipoufals might be contracted, % 
Si jugs he win 
te 








of fa ani likewie plain in point of law; if not notos CHAP. xxv: 


rious, then by the fentence of 4 judge*. 


* Espousars dé prajenti, as was before faid, were in “EDW.AV. 
effe&t a contra&t of marriage celebrated per Verda dé Nupiie, 


prafenti, The'definition of matrimanium or nuptia was 
given before : upon that definition itis fufficient to remark, 


that the words divini bumanig; juris communicationem, 


exprefled that the parties thould*be of the fame religion. 
Chriftians, by the canon law, could ‘not contraé matri- 
mony with Pagans, Jews, or Turks, under pain of ex- 
cominunication. Matrimony was confidered in various 
lights: firft, it-was public or clandeftine : jthe former was 
celebrated: in the’ prefence of witnefles with all the due 
folemnities ; the latter was without either. Again, ma= 
trimony was divided into /egitimum:-er non ratum, and ra- 
tum et non legitimum, and legitimum et ratumn. nes 
© A MarriAce was faid to be /egitinum et non ratum, if 
it was celebrated between Jews and Infidels, and it was 

non vatum, becaule it might be diffolved by repudia~ 
tion; whereas marriage among chriftians was indiffoluble, 
and was therefore called ratum ; fo that a marriage ratum 
ft non legitimum was fach as was among chriftians, with= 
out the canonical folemnities ; that’ which was ratunt et 
‘Jegitinium was 2 marriage among chriftians, attended with 
all the due carionical folemnities. This is the marriage. 
which it is our bufinefs to confider. 

‘For’ a marriage to be contracted ina legitimate way, it 
‘was necefliry to have the confent not only of the parties, 
Ihit of the parents, if they had any ; and if there was any 
force, of fear, or error, thefe were circumftances that 
vitiated a marriage; and ‘tendered it void. The’ metus was 
fuch asin conflantem wirum vel feeminam pote/t cadere ; and 
‘the errér was to be concerning fomething neceflary to the 
marge, ‘5 the identity of the perfon, and not his qua- 

© Conv Jus Con, 79 to Sq. Laure, Tat. Jur, Can. libs 2, tits gy 490 
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| CHAP. XXV. Jity.or fortune. ‘There were other impediments:to ‘matri- 

| Tvl, mony than thefe three, and thefe impediments were divided 

e Vv." into fuch “as impeded the contraét of marriage, and, if 
completed, diflolved-it; and thofe which impeded, but 
did not diffolve, the contraét. Of the former kind were 
force, fear, and error, which have juft been mentioned ; 
to which the canonifts added cognatio, juflitia publica ho- 
neflatis, votum folemne, sordo, crimen, coeundi impotentia, 
tuiltds difparitas, 

Pagnation, ‘THe impediment of cognation was that upon which the 
canonifts had employed great attention; and by various 
fubtleties they had extended it to fach unexpected confe- 
quences, thar the compafs within which marriage might 

Vo be'contracted, was by thefe means greatly narrowed. 

a THEY divided cognation into fpiritual, carnal, and legal. 

| Spiritual was fuch as arofe from baptifm or confirmation, 
‘Thus there was a compaternitas between the dpiritual fa~ 

; ther who baptifed, the fponfor for the child’, and the 

of it; and a paternitas between the perfon baptifing 
s the child baptifed, the fponfor and the child. ‘There was in 
like manneria fraternitas between the children of the per=: 
/ fon baptifing, or of the fponfor, and the child baptited 5, 
f and fuchcognation in either of thefe inftances’ was 
| an impediment which would both obftruét marriage, and 
diffolve it, if conwatted. The canonifts, however, had 
guarded againft one probable confequence of this cognas 
tion ; for if the father or mother of the child fhould hap- 
pent to be fponfors, this was not held to be a caufe of fepa- 
ee ee oe ae 





tual offence ®, 
2 PSCPaS er. a 
* it de his and mother and the fponfor ; 
Caraeipcyer or gull _ barman ie yan ota 


we 
Wier. the confirmed, and its 4 
' * The Council of Trent made an mother; and the perfon it 
4 alteration'in this point of {piritualcog- the time of > 


*  ileeent pcesrens ey oman eteenian ae 





by the general appellation of coguation,, isdefined by the 
canonifts to be, winculum pirfonarumab eodem fiipite defeen~ 
dentiumy vel afeendentium, carnal ‘propagatione in matrimas 
nio, vel extra illud, contrattum. There are three cone 
fiderations relating to this point, which are the ipes, line 


‘Confanguinityy — 


and gradus. The /lipes was the ftock from which the 


perfons, whofe relationfhip was in queftion, defcended ; and 
this was never computed asa degree. Linea was defined 
to be-colledtio perfanarum ab eodem flipite defcendentium, 
diverfes continens gradus, et nymeros diftinguens, It was 
either the right line fuperior, containing the afcendants; 
or inferior, containing the defcendants; or tranfverfe, 
which was between the brothers and other cognati, 
‘Tue tranfverfe line was cither equal, which was when 
the:¢oguati were equally diftant from the /lipes; or unequal, 
‘was when they were not. Thus brothers were in an 
liney becaufe both were diftant in the fame degree 
from: the father: the brother and brother's fon were in an 
unequal line, becaufe the brother was ‘diftant from the 
father in the firit degree, but the brother’s fon,in the fe~ 
Cond. “A gradus, or degree, i is defined, habitude diftan- 
tium perfonarum qué propinguitatis diftautia inter perfonas 
duas vel diverjas difcerniturs The canon law, as it con~ 
fidered the degrees with a view to marriage, which fub- 
fitted by the confent of two parties, for that reafon always 
joined two perfons in reckoning them. This was done 
differently in the right line, and in the tranfverfe line 5 for 
in the right line, whether fuperior or inferior, it was a 
tule, quot generationes muerantur, tot numerantur gradus, 
| dempto flipite: thus every perfon, whether afcending or 
defending, added a degree.. In the tranfverfe line, if 
I,*therule was, gists gradu unufguifg, corum diflat a 
sodem diftant inser fe. Thus, patrucles and confabrint 
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sree th leet igre roe iy 


md suid thetefore;" by the'eanon law, jin the fame 
degree from cach other; fo that s} as reckoned 


in the civil law, conftitute only one in the canon law: 
In the*tranfverfe unequal line the rule was, quote gradu 


 vemetitr diflab a fipite, eadem diftant inter fe: thasthe bro= 


her's fon was diftant in the fecond degree from theuncle, 
“Becaule he was diane from the grandfather, Soe prs 
frock; in the fecond degree. 

“Tavs ftood the law of confanguinity, ‘according to the 
eomputation of the canonifts ; and the manner in which 
they applied it to the fubjeét of marriage was this. In the 
right Jine, whether afcending or defcending, all marriage 
‘was prohibited én infinitum, and {uch as) were-contradted 
would be diflolved. In the tranfverfe line; marriage was 
formerly prohibited as far as the feventh degree; and Jately 
to the fourch degree only inclufive *s-however, they held 
that fuch prohibited marriages contracted between’ 
who were afterwards converted, fhould nef be 

““Parvs muehof confanguinity ; affinity, the other bi 

Sf cognition; was defined to be. perfonarum neceffitude, ex 
edit proveniens, whether lawful or unlawful. Affinity, 
however, did not extend to the affines of the married per= 
for, nor t6 the eognati of the man and. woman beeween’ 
tiemfelves. ‘The degrees of ‘affinity were calculated: by 
the fame rule as thofe of Confangtiinity 5 for as man ‘and 
wife were one fleth, fo in -whatfoever degree of confit 
guinity Titus or Titia ftand tome, in the fame 

of ‘would flan the hutbandl of the one or the wife 
‘6f the other, Aifinity was of three kinds, The firft 

| of affinity was Coritragted by ofte perfor, ‘the 

two, and the third by ‘three. For example, 





There feems to have heen fome,. degree; thd 
sougepeaaan ee hiese 
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Lanfrn.c, folmerruge fib, “5 
wag to be allowed withinthe feventh 
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imy confanguineus, id aeideealiatl telecon 
the firft kind of affinity ; if my brother died, and Mevia 
married Titius, he Would be related to me in the fecond 
kind ;,,and. if Mavia died, and ‘Titius married another 
wife, fhe would, be related in the third kind of affinity: 
The wives or hufbands of two. who were related by con- 
fanguinity, were sclated to each other by an affinity of 


cua. cars. 





the fecond kind. In fhort, the dufband or wife of one 


related to me by confanguinity, is related to me by an af> 
finity of the firft kind; the hufband or wife of fuch relay 
in the firft kind of affinity, is related to me in the fecond 5 
and the hufband or wife of a perfon related to me in the 
fecond kind, is related to.me in the third kind of affinity, 
Tre manner in which this law of affinity was applied 
fo marriage, was this: in like manner as marriage be- 
I tween confanguinei, in, the afcending or defcending line, 
‘was prohibited in. infinitum; it was equally fo among 
oe: related by affinity, becaufe they were confidered in 
parentum et ata 5 fo that no marriage could take 


place between me and the confanguinei of, my wife in, the 
night line, ‘The fame prohibition extended to thofe in the 
tran(verfe line, as far as the feventh degree in the firft kind 
“Of affinity ; to the fourth. degree, in the.fecond kind; and 
tothe fecond degree, in the third kind, It muft be re- 
marked, that. the. affinity to impede marriage, muft be 
fach 28 fiubfifted before the marriage, and not fuch as 
might afterwards fupervene. Such fubfequent affinity would 
neither diffolve a marriage, nor efpoufals de bees tho’ 


i would-efpoulals de futuro. 

_ Aut thele impedii ., whether from inity or 
affinity, might be di with by the writ 
ing fome.true and lawful caufe for fuch pai 


even on this Prerogative a Pe 


oe meee reftritions ; for it was held, that 
he grant no to make a marriage Jaw- 


ful, if the impediment was in the right line ; anenly ia 
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‘CHAP. xxv. the:collateraly and in that too not nearer than the fecond 

578 degree, For, fay the canonifts, the pope in the pleni-+ 

aad tude of his power could difpenfe with the Jaw only where 

4 "he violated neither the articles’ of faith, nor the general 
fate of the church. 

Tue laft fort of coguation, called cognatio legalis, is 
defined to be, perfonarum proximitas ex adeptione vel ar= 
rogatione foleuni ritu fata proveniens. This both impeded 
and diflolved matrimony between afcendents or defcendents, 
not only during the adoption, but even if it was at end; 
in the tranfverfe line, only while the adoption fubfifted. 
But the law of adoption never having prevailed in this 
country, no impediment could arife to marriage on this 
confideration. ‘Thus far of cognation in all its parts. 

‘Tne next impediment was what the canonifts termed 
jxffitia publica hencflatis; and this they defined, propinguitas 
ex fponfalious proveniens, robur ex inflitusione eclfiay 
trabens propter ejufilem ecclefie honeflatem. This both im- 
peded and diffolved marriage ; and it extended to the fourth 
degree. ‘The vstum ca/titatis folemne,and ordo facer, are 
impediments that need no particular obfervation, The 
érimen adulterit: became an impediment in this manner ; 
If any one, during: the life of his wife, contracted matri-’ 

mony or efpoufals with another, and a carnalis. copula en~ 
A fued, and the woman knew he had another wife, fuch 

martiage could not afterwards be eftablithed even by the 

La death of the firlt wife : but if the was ignorant of his, 
having another wife, and no carnalis copula had taken . 
place, the marriage might be contracted after the death of 
the firft wife. dmpotentia, if natural, would both impede 
and diffolve marriage ; and fo, if Accidental, and before. the. 
marriage 5" but if thy acsident heprened sins the. Diartinaty 

lg : at had not that legal confequence, oe 

i Orner impediments there. were, * “which only ie 

but did not diffolve marriage. Thele were furor, inter 

dibten, feria, catechifms, a oni crimen, 

AN -perfon. 





account of the fpiritual cognation which was fuppofed to 
be thereby created. 4 

Tue crimes which impeded, but did not diffolve, mar- 
riage were thefe: ince/fus, uxorcidiam, raptus, fufeeptia 
proprii flit de fonte, prefbytericidium, panitentia Jolemnis, 
‘The manner in which inceft was an impediment, is thus 
explained by the canonifts: If a perfon commited inceft 
with a perfon in confanguinity with his wife, and of courfe 
in affinity with bim, this fact made him affume an affinity 
with his wife, fo as to difable him from claiming the con= 
jugal rites during herlife, and, when the died, from con- 
traéting matrimony, “The impediment from receiving his 
‘own child from the font, was, in like manner, that he 
could not demand of his wife the conjugal rites. A perfon 
who killed his wife (and fo alfo a wife whe killed her huf- 
band), or one who killed a prefbyter, or who had incurred 
the punifhment of anyfolemn penance, could not contract 
matrimony. It was required by the canons, that a mar- 
tiage fhould be celebrated publicly in the face of the church, 
or infome aflembly of the faithful, reprelenting the chtatch 5 
and the parith-prieft, or fome one by his permiffion, was 

* to pronounce his benediction ». 

We thal now adda few words on clandéftine marriages. 
‘Thefe were {fo called if contracted ieee aaa and 
a8 it were by ftealth, without any of the folemnities re- 
quifite to the celebration of all lawful marriages: The re- 
quifite folemnities were, that the marriage fhould be pro- 
pounded by the pricit, who was to fixa time, within which 
* Corr, Jur Caa, €5t0 2924 Launc. In, JyreCags libs 2. tite 11) 22515 
* thofe 
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, s st ure to tr: 0 ire ’ 
Aoxv. thole who knew any impediment fhould declare it The 


yy was any impediment, under pain of fulpenfion for three: 
‘ years if he negleéted fo to-do. ‘The confequence of 
E fuch clandeftine marriage was, that the children were all 
illegitimate : "however, ‘the marriage might be made good, 
and the children legitimated, if it was afterwards approved 
‘ by the church, or publifhed by the parties’. — The abufe 
of clandeftine marriages was very’ early noticed by our’ 
provincial {fynods. It was required by one of our'coniti- 
“ tutions, that banns of marriage fhould’be previoufly pub-' 
lified; and that no marriage fhould be celebrated burt in a 
parith-church, or chapel having parochial rights, unlefs 
with fpecial licence of the bifhop ; and any prieft affifting 
at aymarriage not fo celebrated, mien acces the! re 

nalty of fafpenfion *. 

‘Tue canonifts reckon, among, others; the effet and: 
confequences of matrimony to be thefe: that the children’ 
born afterwards either are legitimate, orbecome fo. Of the’ 

‘ former fort are thofe born during the marriage 5 -of the lat 

*, are thote born before the marriage, if the parents, at 
the-time, were capable of contracting matrimony: fecond» 
ly, that they were to cohabit: thirdly, that-no fimple’dow 
natio inter virum ef xxerem could regularly hold}, 

1 divorce. "THE next point to be confidered is divorce, This was 
F definedto be, legitima mariti et uxoris Jeparatio, apud com= 
patentem judicem, cum’ caufee cognitione,” et fufficiente ojus 
probatione faété. lt was either tori, or vinctili matrimes! ' 
nialis. Inthe firkt inftance, there was an interdi&tion from 
any cohabitation, or mutual copverfation,« either’ for’ a 
time, or genierally without any mention of time: inv the” 
» latter, the marriage was intirely diffélved forever: “Phe 
caufes of divorce of the former kind-were;’ 
rium, propter furorem, propter beerefing propter feevitians 
1 . 
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‘ence it was held, thatif-both pertins 
were equally guilty, or the hufband proftituted the wife, 
or-the hufband was reconciled tohis wife after her guilt, it 
‘was no caufe of divorce. The only catfe of divorce vin= 
culi matrimonialis, as laid down by the pious canonifts, was 
propter infidelitatens, which was when one of the patties 
became catholic, and would not live with the other, who 
continued ftill'an unbeliever. Butthis, tho’ the only caufe 
of divorced vincule, was not the only ground upon which 
amarriage might be diflolved, for we have juft been enu- 
‘merating: many impediments which) intirely diflolved the 
marriage. In cafe. of 'n divorce gusad vinckium, the par- 
tiescwere at liberty to marry 5, but a divorce @ tere. bad) no 
fuch effect, the parties fill continuing man and wife, If 
_ either, party,” without a caufe. of divorce, or the judge’s 
authority, declined the conjugal fate, he or the might be 
compelled by an-action: ad matrimonium colendum. Vf a+ 
woman, upon ajuft caufe of complaint of the huftand’s 
ity, butwithout a regular divorce, departed from him, 
the would be reftored to her hufband, if he demanded her, 
provided he gave fecutity for treating hérwell; but no 
geftitution would be made, if the feverity was fuch as could * 
not eafily be guarded again‘t by any fecurity ; and, in‘fuch 
cafe, fhe. would be committed to the custody of fome dif- 
» erect. woman till the decifion of the caufe.. > . Ps 
‘Tue, canon law put a mark of difapprobation uportnp- 
» tie ferunde ; for fo xhcy.termed.every marriage after the 
* firft : ng benediction could be pronounced, nor could any 
prieft be prefent.atthe celebration of them™. Bigamy was 
fach a ftigma upon aman, as to difqualify him for receiving 
orders, eventho® his wife was dead ; nor could. it be re 
» moved by. any difpenfition, But the caonilts carried the + 
| conttrudtion of bigamy beyond the contracting of afecond 
marriage. If a man_carnally knew'a woman who com- . Ly 
i YP Cory.Jus Ca. 158, toy, ‘Ho; Launs, Lott. Jor, Can. ub, a.%ht. x6. 
, tw ° ’ mitted 


mB; fle : ; 
5 : ae | 
= > sat > . 








HISTORY OF THE 


.XXV- mitted adultery, if he marrieda woman repudiated, of a 


widow, he was confidered as a bigamift, and difqualified 


“lg for orders. Jt was held, that a perfon marrying a woman, 


who was married to another, but not carnally known by 
fuch ftranger, was nota bigamilt ; nor one who bad bad 
many concubines, if he had undergone penance, and had 
been difpenfed with. The latter therefore was not confi- 
dered fuch an irregulartty (for fo bigamy was termed).as 
to render a perfon unfit for the duties of the church ®. The 
credipthat was given by our courts of common law to the bi- 
Shop’s certificate incalesof baftardy and bigamy, hasbeen too 
often mentioned co need being enlarged upon in this place *, 
Suc was the law of marriage, as delivered by the cand= 
nifts, and adopted by our ecelefiaftical courts for their rule, 
in deciding upon matrimonial caufes. To thefe it will be 
neceflary to add fome points of a juridical nature relating 
to marriage, which werepeculiarto ourownlaw, and occas © 
fionally had been agitated both in our lay and {piritual courts. 
Jn our fpiritual courts we find a fuit fpoken of by writers 
of the next period, called joétitation of marriage, and 
which probably exifted at the time of which we are now 
writing. This was a proceeding to clear a perfonof g i 
muattimonial contract, which was pretended to exift by the 
other party. A fuit, as was before feen, might be brought | 
in thevecclefiaftical court by a man for recovery of his 
wifeJMif the was taken from him, provided the aétion was 
merely to have pofleffion of her ; and yet he might alfo 
have an adtion of trefpafs to recover her ;. and alfo, if the 
cule was of that fort, an action de uxore abduétd cum bonis 
viri*. If a man lived {eparated from his wife, an a@ion 
might be had in this court to compel him. to receive her 
and cobabit with her; and this provifion of the canon law, ¢ 
as has juft been fhewn, was fuppofed to be alfo fanctioned 
RY ea eprom ts Baeras Balle. gy ty Pare 
Be ot 7) ee. Rob. Wier, tempore bs 
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declaration merely ftated that he had married the daughter 


in, poem were co 9 

court chriftian, being. of the fame mature as the marriage? 5 
-— andsit: is collected from the Regifter, that for marriage: 
| maney, andspenfions, fuit was invariably.to be in the {pi- 
| > ritual coure',... Mention is there made of {uch a fuit brought 
againgt the executors of the perfon promifing, and it being 
good, a confultation was granted". Indeed, this 

|to,be a PA which prevailed inthe two, 

|, following reigns, and Jong»after. On compating thefe 
__. «ales, we find the law as delivered by Braéton. at length 

* receftablihed and confirmed *. rt was alfo faid, that Where 
‘aman gaye goods with his daughter in marriage, and the 






tbe Goostll, 
gene, ke ag 10 7, 
yr 


; c. F 4 : *Norwirs- 





staan 





ment had feminine 
rahe in the article 


tion 
of i that dhe 
crt to Pad fame 
chic bay taeda 
irndhanrminy patetionecr reared 
mioft lawful friends of the inteftate *) Wien thefe grand 
was left to be fettled by the ecclefiattical jurifili@ion. Upon 


this'head feveral ps galing ‘one of them 
pte Seti dren ome when eiie 
AF Was ordained’ - lieder eat 
Ottoboni, that ns enc RGAE? aeimitted to the éxe- 


by him ‘the ‘ordinary, “according “to [oe 


‘cuftom, till he’had, © if a layman, phon nory Mice ee ig 
privilege of his'éwn temporal court. was the con- 


tell in thofe days concerning the jurifdiétion over tefta- 
mentary queftions, that it was thought neceflary,to bind 
aneXecutor not toavail himfelf of this difference of opinidn, 
‘The conftitution further ordains, that executors, before 


can ifitentory in the prefeiice of credible perfons, who were ] 
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and true account of the overplus to the 
ordinary of the place: and becaufe fome perfons wearing a 
religious habit got themfelves to be appointed di/frilutors 
of the effects of deceafed perfons, as if thatwasnot within 
the provifions concerning executors, it was now ordained, 
__ at the above regulation fhould apply in both cafes; and 
any.one. who, without fuch fecarity, intermeddled - in the 
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xxv. To prevent this in fome degree, it 


WW. Ve 


twas ordained, that-for 
the infinuation of a will of a poor man, the inventory of 
whofe goods Ai so one aE 
nothing at al! fhould be demanded‘, Fe 
AnoTHER conttitution made by archbituop Boniface 
in the reign of Henry LL.was revived, and re-enacted 
by archbifhop Stratford in the: reign. of “Edward II, 
Complaint had then beef made, and the fame-caufe conti- 
nued in the latter reign, that where perfons, whether cler- 
gy or lay, died inteftate, the lords of fees did not permit 
the debts of the deceafed to be paid out of their moveables, 


tion as was due ¢o each, according to the cuftom. of the 
country: Others, again, prevented perfons who were ad= 
Seriptitiiy andl, fervilecondition, and women, whether mar- 


as wellas an offence tothe Divine Majfty, and the ecclee 
aftical law. . Such are fated to be the abufes which now: 
prevailed on this fubject. For the correction of them itwas 
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thould not be granted to an executor, till a faithful inven- 5 
tory had ‘been made of all the goods, with an exception 
only Of the’ funeral expences, and thofe of making fuch 
inventory: "Phe time of delivering this inventory was 
left to the difcretion of the ordinary. Farther, it'waspro- 
vided, as hadbeen before done’ in the cafe of religious 
perfons, ‘that after the will was proved, the adminiftration 
fhould not be committed but to fuch perfons as were able 
to give a good account of their adminiftration ; and, if 
‘neceflary, give good fecurity, and make faithful -promife 
foto do, whenever they thould:be required by the ordinary. 
‘As to religious perfons, they ‘were not to be executors 
-without the: permiflion of their ordinaries. It was alfo 
-enaéted, that out-of the portion that belonged to the dead 
‘man,’ the church fhould receive its accuftomed duc; 
+ hy toad ead ai ae ceapagy Shmaeed 


places. 
* To prevent all pretences that might be made ule of to 
‘embezzle the effects of the deceafed, it was ordained, that “ 
etio- executor fhould appropriate any goods of the de- 

ceafed under title of a fale, or by any other pretence, 

unlefs a gift of them had been made by the teftator inter 

vives, ‘or by will ; or they were given to him by the di- 
reétion of the ordinary for his trouble ; or any debt was 

owing to.him from the deceafed 5 or they were taken as a 


‘moderate compenfation for the expences of the adminiftra- 
Bens thefe excufes, a perfon appro- 
ny goods of the decealed, would be fufpended 
ab ingrefu ecclefie 5 be abfolved «ill he had re- 
+ Mtored the things fo unjuftly appropriated, and’ double 
era ania Ceitiboe Be heme 2 | 
to which the deceafed belonged. Ss | 
RT. | ign. 17110.179. 5S : 


Fe3 , Tut 








during the reign of Edward Ill. In thex6th year of that 


Jaw and: the canons ; ‘that mepiaedenbeeeaane 
moveablesiof teftators; and of inteftates (which, after, the 
payment of debts thould be applied to'piov's-ules) 5 and fo, 
fometimes diftributed them at their pleafurey 

the deceafed and their creditors: in confideration’ whereof 
many:perions, when fick, ufed toalienstheir-moveables, fo 
that churches were defrauded; andcreditors, childsen, aad 
wives, who by law and cuftom ought to have their fharesy 
were deprived of their due*, Such were the abufes 5 and 
the remedy provided for them was as follows. — It wasior= 
ained, ‘that bifhops and. other ecclefiaitical judges thould 
not intermeddle in effets of teftators, except fo far asthe 
jaw permitted, under any pretence whatfoever, but fhould 
freely permit the executors to difpofe of thems ‘and it di- 
reéts that they fhould diftribute the goods of inteftates.in 


»this manner: fuch as remained’ after payment of debts, 
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Spanien Ie was ordained, that 
for the proving, approving, or the infinuation of a will, 
nothing thould be taken. by bithdps or ordinariess 
the clerksy-a certain) reward for their trouble was to 
paid: ‘The»particular fums, to; be paid, for infinuation, 
inventory, acquittances, for hearing the account, are pre- 
feribed by this conftitution: in proportion to the. value of 
the effects ; ore; he was, withina month, 
to" pay double the value to the fabric of the church ofthe 
Reeoneripecras the offender, beingya’ bi- 
‘was to be falpended ab ingréffie ecclofie, if an ine 
“fetior,. ab officioet beneficio, ll he complied. It was alfo 
ofdained; that no acquittance fhould be made to an ‘exe- 
eutor, till he had given a true atcountof his adminiftra- 
eng es OEE ab ingreffit ecclefie for fix 
reerne: 
Saeannacee provifions made; "at different times, by 
the ccclefiattical legiflature, upon the fubject of wills and 
inteftacy.. Both thefe aa a confidered: 
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XXV. by our two canonifts, Lyndweed and John de drbona, from 
7 whole glofies we are to collect what were the opinions 
prevailing in the clerical courts, refpedting’ thefe two ob- 
jects of ecclefiaftical cognifance. With the -affiftance of 
thele writers, we hall be able to acquaint the reader with 
the law upon this head. We thall begin with wills, 
Ir thould firft be obferved, that wills were of two kinds; 
is, teflamentum, and ultima veluntas ; and all the fore- 
conftitutions make ufe of both thefe terms, fo that 
their regulations are applicable. to both. The doétots, . 
however, made a difference between them. The former: 
was a more folemn aét, attended with all the forms pres « 
feribed in fuch cafes by the law books: if any of thefe, 
forms were wanting, it was not a teftament, but a mefe- 
declaration of the witima voluntas. A-codicil alfo might go), 
under this ttle: thus, in our ecclefiaftical Jaw, a°tefa-- 
ment anda laf will feemed to be nearly the fame thing in 
effect"; and we fhall accordingly ufesthe word will, withe- 
coutgng eapesncame Sion beteane canheds ie 
ment * ia he 
We have feen, that the right of wives 1 of pera 
adfcriptitii, and others fervilis conditionis, (meaning, proba-o\ 
Wy, fuch as held by villain tenure, ‘though not villains - 
themfelves) to make Pee aint ge 
tion of archbithop Stratford... This conftitution is fup- 
ported by Lynwood, who lays it down, that all perfor 
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‘was not known.» Such» perfons -are allowed by Lynd: CHAP. 22Ve 
wood to he properly excepted by all the doctors from the | Cs 
privilege of ‘making arwill 5, but asa married woman is AVS 
not mentioned among thefe exceptions, he exprefles great 
aftonithment; that in his time hufbands endeavoured to 
prevent them from making wills; and he combats this 
pofition with great earneftnels. 
“As to the objection that wives have nulla bond, 1 
goods of which ro hake @ will, but that they sll . 
tothe bufband; fo that the could not make’ a will without 
his permiffion ; he faid, that thif’ might, indeed, hold as 
far'as concerned the hufband’s own goods, (though there 
‘were fome doétors who thought the married ftate gave the 
over her hu{band’s goods), and he admitted 
| that his permiffion was neceflary to" her making a will of 
| any pare of them. But he contends, that there was'a dif 
| tinétion, which mide certain goods the property of the 
hufband, and others the property of the wife; for, fays 
he; the prohibition which prevented any gifts between man 
and wife * during the marriage, could have no applica- 
tion; sunlefs they had diftinét goods: the fame may be 
faid Of the rule of the canon law, that’ goods produced 
from the yoods of the hufband and wife fhould be divided 
equally when the marriage ceafed, and ‘that rule which 
"gave the wife’s portion back to her upon the diffolution of + 
‘the marriage, © He admits, however, that the hufband 
had power over the wife’s portion, and that what) was 
gained by the wife during the marriage, was prefumed to 
be gained out of her hufband’s goods, and fhe clearly could 
popes “Tppefe reftraints, therefore, upon 
: ‘anette appear whence,fhe had “ 
}; and he feems to think, that where 
‘@ poor man, and the acquifitions of 
i ws bpd hea te 
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be reftrained from making 2 wilt 


. perty, the would not. be 
x without) her hufband’s confent. . He feems to think, that 


the pofition which made a-hufband matter. of his wife’s’ 
property was true im dotalibus ; but this held only guam- 
din bene adminifirat, and fo long as he was not fufpected, 
nor declining in hiscircumfances, he was matter fo as to 

them. But though he-was dominus in dotalibus, 


eee down pereniptorily that he was not fo in rebus 


+ for thefe belonged tothe wife even du- 
sing the marriages.and fhe might freely make a will of 
themavithout her hufband’s confents The dona paraphers 
nglia are defined by Lyndwood to be, gue uxer babet 
«xtra dotem®. Uf we refer-to the judgment of the common 

we find it laid down, that.a wife mi with the 
Iicence of her hufband, make executors 5 but agree. 
ment-was conlidered as neceflary tomake the will good: 
dhe might alfo make her hufband executor to her will 4. 

“Nexto the tyfater, we (rould.conider che fituationof 4 
the executor, whom he deputes to execute the will | 
made. Many points of law concerning the dutyand 
ter of executors are agitated by Fohude dthona, in his famous, — 
glofs.on a conititution of cardinal Ottoboni', We Jeana — 
from him, that a minor of feventeen years old. might bean — 
executor by a particular cullom, though not by the canoni~ 
cal Jaw. . It was by cuftom alfo, cnt ents 
aan eee twas a point. much 





paeenrndnatesteaed 
by ‘cedesfiedl contin 


queftion 
con ct ye whee 
‘one executor, they were all to concur in being a¢ter 
rs Sees ie pce, Tf they 
were confidered .in the light of procurators, as fome held, 
they. could) not aét alone 5 but others held, they 
in the nature of tutors and curators to minors 
the civil | lemyrandshomesch mighy aS fngly Sor che 
‘This: latter. was the opinion of John de. Athona, who 
fays, the cuftom of the realm was fuch in the temporal 
ourts in, his days; though. he admits, that in judicial 
matters, it was neceflary for them all to join. is 
\ Aworner. queftion was, whether fuch aéion as: an 
 oveeliggeaeagramne teftator, was exting& by the exe- 
__sutorhip Some thought that it was; others, thar it was 
‘ing there was an heir againft whom an aétion 
‘be brought: though if there was no heir, it was 
opinion of our gloffiit, that the executor might, with- 
“quit any breach: of truft, openly take what was owing to 
and he adds, thatany Iegacyleftto him, ought not 
ive him of his aétio funeraria. After this, there could 
be no doubt, as it was with fome of the foreign canonifts, 
any: and. what, adion» could be brought by an 
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and he might bring” an aGion for it, pei bt 
Soe eee ee 
Yo ighe compromife a'debt. u 
‘Tw the time of John de Athona Wes Saini Ae 
ther an executot fhould give fecurity for a due adminiftras | 
tion; and then a diftinction was made between a tefta~ 
exetutor, and,one appointed by the orditiary, who 
Wed Legitimus 5 and it was held, that the former need 
no fecurity: but we have feen,’ that by later conftitu- 
tions, executors of every kind were required to give fecu- 
tity‘. He alfo examines, whether, in giving an account of 
their adminiftration, it was fufficient to verify what they 
did upon their, oaths ; which points we fhall confider 
preféntly. When an'aGion was brought, either by credi- 
tors Or by legatces, againft an executor, they were not | 
bound to thew the’ fulficiency of the propérty to fatisly | 
their demands, but that was to be prefimed ttl che-cotis. 5 
trary was thewn by thé executor. Another queftion fin 
the time of John de Athona was, whether att J 
might buy any goods belonging to the teftator; : 
was afterwards {ettled in the negative by conftirutions be= 
fore mentioned‘. As to the point, whether the helf Or 
the executor fhould be proceeded againit by a creditor or 
legatec, it was held by fome, that the beir thould; "by 
others, that It fhould be the executor, in all cafes of dea 
mands on the moveables; but our gloffift fays, that'this 
mult, after all, Werth dhe Upcian if the citenabe™. =m 
‘Wiien the will was made, and the executor appointed, 
then was the authotity of ‘the bithop ges B= 
into execution. ‘The bifhop’s*authotity applied to. 
®: the proof atl infinuation ofthe willy 


SE Vid. ant. 695: 
LL Vile aut, 695 
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parelectt cher bieey i ee yo 


and formerly, when a 


tented themfelves with one probate 5 but the ordinary of 
La gach diocefe was to give adminiftration of the goods with- 
in his diocefe, and was to call the executor to account, 


| pradtice had obtained ; for we are informed by Lyndwood, 
that the archbithop of Canterbury, in his province, took 
fo'himfelf, as well the proof and infinuation of all wills, 
a8 to commit the adminiftration of the goods, and to call 
* he executors to secount, in all cafes, where the teflator 

| bad’ bona netabilia in different diocefes within his 
"This prerogative of the archbithop had yiven 
) much argument on the meaning of bona notabilia; 
apd Lyndwood, upon the authority of conftitutions, of 
| doors, and of reafon, takes upon him to pronounce Lena 
| nétabilia to be fuck, whole pollefiion would exempt the 
diver from the de(cription of pauper + but, proceeds he, one 
‘who has lefs than one hundred fhillings fterling is @ paw- 
h eS from whence he concludes, that one having lef thin 

‘hundred fhillings had not bona notabiliay, — ~ 
/ Tue probate of the will is {poken of under different 
“ferms by our great canoniits 5 the probatio or pullicatio, 
; ts OF infinuatio ; the two former deno- 
ore 4 the two latter, that of the 
the deceafed perfon was requited ta 
witnelles who were omni ‘ekcept 

“Whea that “was done, the eccleliafticat j 

; ve his approbation to the proof*: I: was only in 
ey F 2 il. 374. * Mbid, a74-f g. be 

ies 5 relpok 
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. judges he pretending no claim over a devile of a cay 








fee; but if a will contained both, wae nee ay ae 
fhould be approved by the Spiritual judge. 
‘Tae making of an inventory, which was the next 
fte , and was fo earneftly preffed by the abovementioned 
was as réquifite for the fecurity of the exe- 
for as of the effects ; for it had become a rule of the 
canonifts, that where a perfon intermeddled in the admi- 
niftration without having made fuch an inventory (ex- 
Sept for the expences of the funeral, the probate and ine 
‘ventory, and the neceflary prefervation of the property), 
a prefumption was raifed of fuflicient.aflets, and he was 
to anfwer to every one of the creditors”. If na 
inventory was made, the a€s of the executor were fill — 
valid ; but he might be removed, as a fulpedted perfor, 5 
the ordinary*, It is faid by Lyndwood, that debts hic 
were not fecured by fome initrument or obligat 
not be inferted in an inventory tillthey were receives 
‘Tne fuffciens cautio, which was required by 
conftitutions, created fome doubts among the 
for.a fufficiens cautio might be of three kinds : it might 
either pignoratitia, fidejufforia, ot juratoria; and it 
to have been left to the diferetion of the ordinary. 
of thefe he would take. le wt mega a 
would be required to give one of the tw ro former’ if he 
was a credible perfon, the latter was , 
confieration which weighed in this point, was jhe 
















tion of the executor : if he degived any benefit 


will, he,was to give one of the former fe 
owas a mere nudus executer, he was 


Lynd. 176. p. * Lynd, 168. 
| aia, + Thi iby, 


Ee ich ale ; nor was that to be required till the a 
pelo taatardew ir’ 
“Arter the ordinary had committed adminit 

night remove the execitor, if there was any fugee mn of 

fraud and mifmanagement of the effets}, or if he could 
"not give a good account of his adminiftration. In taking 

an account, the bithop feems to have had the fame difere 
‘tion as in taking caution for adue adminiftration, Accord- 
ing to the charaéter and circumftances of the parties, he 
‘require  plend probatio, or content himfelf with the 
sthe executor; and as to the account, he might 
i it to be more or lefé particular *, 
IN giving a true accountiof his adminiftration, it muft 
very often that the extcutor would have a refiduum, 
nct by realon of legates dying before the teltator, ot by 
of the effects exceeding the-difpofitions made in the 
In fuch cafe, the law is thus laid down by Lynd. 
if the executor was.a nudus minifler, who was to 
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xxv. The difference merely was, that inftead of to the 


TTT slcretion of abithop for diftributing. the effects in pies 


AV. fas, the-adminiltration was to be committed to the next’ 


OF piows utes. 


and moft law/ul friends of the’inteftate, who were to ad-‘ 
minifter, and difpend them for the foul of the deceafed ™, 
‘The text, therefore, of the canon law was ftill the rule 
by which the adminiftration was to be governed ; and we 
muft recur to our provincial conftitutions to learn what 
was fuch an application of the property as might be faid, 
according to the notions of thefe times, to be for the be- 
nef of the deceafed perfon’s foul. The conftitution of 
archbifhop Stratford abovementioned dircéis that the 
goods of an inteftate which remained after the payment |, 
of debts, fhould be diftributed ad pias caujas, et perfonis. 
deceentium confanguincis, fervitoribus, et propingttis, fia 
aliis, pr defunciorum animarum falute. 

‘THe interpretation put upon pie caufe by the canonifis 
was extenfive. We are informed by Lyndwood, that a 
perfon who was an obje€ of compaffion; an orphan, wid 
or pauper deftitute of {upport from himfelf ; thofe 
infirm by difeafe or age, being alfo poor; all fuch 
objects that came under the defeription of pie caf, | 
‘They alfo reckoned under the fame head, the watching =i 
a city, the repairing of bridges, roads, walls and ditches 
of a city or caftle, and the like, particularly in cafes of . 
neceflity. ‘To thefe they added, as might be 
where churchmen were the interpseters of the law, the. 
ornaments and fabric of churches, lights, abe 
and incidents relating to divine worlhip: gifts pra emen- 
dandis forefabtix, and pro male ablatis, were deemed of the, 
fame Kind, In general, any tRing given pro anim ‘ 
judged 0 be of this defcription ; and yet a gift to a) Mer 
‘or mother pro animé, was not fo efteemed unlefs aa 
a § be 4 

> Vid. ant, vol 11, 387. # Lynd. 180. dy 
’ THe 
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